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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

MARKET TREND: The U.S. Department of Labor (DOL) continues to put 
pressure on retirement plan fiduciaries and service providers to analyze and 
disclose plan expenses and provider compensation to determine 
reasonableness. SYNOPSIS: The DOL has issued final retirement plan fee 
disclosure regulations requiring that covered service providers satisfy certain 
disclosure requirements by no later than July 1, 2012 in order to qualify for 
the statutory exemption from the prohibited transaction rules for services 
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under ERISA section 408(b)(2). TAKE AWAYS: A failure to comply with the 
new disclosure regulations will affect both the covered service provider and 
the responsible plan fiduciary if the failures cannot be cured. The service 
agreement will not be deemed reasonable and will not qualify for relief under 
ERISA's prohibited transaction rules. The responsible plan fiduciary who 
caused the transaction will be deemed to violate ERISA's prohibited 
transaction rules and could face personal liability for civil penalties due to a 
breach of fiduciary duty. The service provider will be subject to excise taxes 
for participation in a prohibited transaction. Service providers that provide 
both fiduciary and non-fiduciary services should be careful regarding how 
their status is disclosed. The agreement or supplemental disclosures should 
clearly indicate which services are being provided as a fiduciary to limit 
potential liability. Service providers will need to determine whether 
agreements should be amended to include the necessary disclosures or 
whether it is more practical to provide a supplemental disclosure notice. In 
either case, service providers will need to review existing agreements and 
disclosures to determine whether additional disclosures are needed by July 1, 
2012.  

 
Overview 

An employee benefit plan subject to ERISA may not enter into a contract with a service 
provider unless the contract is for necessary services, the plan pays no more than 
reasonable compensation, and the terms of the contract are reasonable.  Under Final 
Regulations issued by the DOL on February 12, 2012, the terms of contracts with certain 
service providers will not be considered to be reasonable unless the service provider 
discloses certain information to the plan�fs fiduciaries. 

If the disclosure requirements are not met, then the contract will be considered to be a 
prohibited transaction under ERISA.  In that case, fiduciaries that caused the plan to enter 
into the arrangement could be liable for restitution to the plan for losses resulting from 
the breach, the restoration of any profits made by the fiduciary as a result of the breach, 
and other equitable or remedial relief, including removal of the fiduciary.  In addition, the 
service provider would be subject to certain excise taxes under the Internal Revenue 
Code equal to 15% of the amount involved in the prohibited transaction and if the 
transaction is not timely corrected, then the amount of the penalty is increased to 100% of 
the amount involved.         
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1.          Which Plans are Subject to the New Disclosure Requirements? 

The new disclosure rules apply to all plans that are treated as �gpension plans�h under 
ERISA, which include not only defined benefit and money purchase pension plans, but 
also 401(k) plans, stock bonus plans, and other types of individual account retirement 
plans.  The requirements do not apply to welfare plans under ERISA, IRAs, SEPs, Simple 
Retirement Accounts, and certain Section 403(b) plans to which no contributions have 
been made since January 1, 2009. 

2.          Which Service Providers Must Provide the New Disclosures? 

The new disclosure requirements apply to contracts with fiduciaries, registered 
investment advisors, and recordkeepers or brokers who provide platforms pursuant to 
which investment alternatives are made available to the plan.  In addition, the new 
disclosure rules apply to providers of the following services, but only if providers receive 
�gindirect compensation�h for their services: accounting, auditing, actuarial, banking, 
consulting, custodial, insurance, investment advisory, legal, recordkeeping, securities 
brokerage, third party administrator, or valuation services.  Producers are subject to the 
new disclosure requirements, even if the only service provided by the producer is the sale 
of the pension plan arrangement.  

For this purpose, �gindirect compensation�h means compensation from any source 
other than the plan sponsor or the service provider itself.  In circumstances in which a 
bundled arrangement of multiple services is offered to a covered plan, only the party 
entering into the service contract with the plan is responsible for providing the 
disclosure.   

3.          What Information Must be Disclosed? 

The information that a service provider must disclose includes the following: 

�œ         Services to be Performed:  The services that will be performed under the 
contract (including those to be performed by subcontractors). 

�œ         Fiduciary or RIA Services:  Whether (or to what extent) the services are to be 
performed as a fiduciary or as a registered investment advisor. 

�œ         Description of Compensation:  A description of all direct and indirect 
compensation that the service provider and its affiliates and subcontractors expect to 
receive in connection with the contract, including any fees payable upon contract 
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termination.  To help the plan sponsor identify conflicts of interest, service providers who 
receive �gindirect compensation�h also must describe the services they are providing, 
the person paying the compensation, and the arrangement pursuant to which the indirect 
compensation is being paid.  This information may be expressed in general terms if the 
amount of compensation or specific payor is not known at the time of disclosure (e.g., 
commissions to be received by a broker-dealer on securities purchased through brokerage 
windows or self-directed brokerage accounts). 

�œ         Compensation for Recordkeeping Services:  All direct or indirect compensation 
that the service provider (or any affiliate or subcontractor) reasonably expects to receive 
in connection with recordkeeping services.  If the recordkeeping fees are not straight 
forward or are offset by other compensation received by the service provider or its 
affiliates, the recordkeeper must provide a reasonable, good faith estimate of the cost of 
the recordkeeping services to the plan, and an explanation of the methodology and 
assumptions used to prepare the estimate (including the prevailing market rates charged 
for those services) and a detailed description of the covered services. 

�œ         Plan Asset Vehicles:  Information that must be provided with respect to 
investment contracts, products or other entities that are deemed to hold �gplan assets�h 
of covered plans includes: 

o    Any compensation charged directly against the investment (such as commissions and 
account fees that are not included in the annual operating expenses of the investment 
contract); 

o    The annual operating expenses (e.g., expense ratio) if the investment return is not 
fixed and any other ongoing expenses (e.g., wrap fees, mortality and expense fees), or for 
�gdesignated investment alternatives,�h the total annual operating expenses expressed 
as a percentage of assets.  For this purpose, a �gdesignated investment alternative�h is 
an investment alternative designated by the plan in which participants may invest, but 
does not include brokerage windows, self-directed brokerage accounts, or similar 
arrangements; and 

o    If the product is a �gdesignated investment alternative,�h any other information or 
data reasonably available to the service provider about the designated investment 
alternative that the plan sponsor is required to provide pursuant to the participant-level 
disclosure regulations. 

�œ          Information from Platform Providers:  For recordkeepers and brokers who 
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make designated investment services available to a plan, a description of the three types 
of compensation described above for plan asset vehicles for which the recordkeeping or 
brokerage services will be provided. 

�œ          Manner of Payment:  A description of the manner in which the compensation 
will be received (such as whether the plan will be billed or the compensation will be 
deducted directly from participant accounts or plan investments).  

4.          Is There a Required Format for the Disclosures? 

No, but the DOL has strongly urged service providers to provide plan sponsors with a 
guide, summary, or similar tool to assist fiduciaries in identifying all required disclosures 
(particularly for complex disclosures or where information is disclosed in multiple 
documents).  A sample guide that can be used on a voluntary basis is included in the 
Final Regulations. 

5.          When Must the Initial Disclosures Be Made? 

The disclosures must be made reasonably in advance of the date the contract is entered 
into, extended or renewed, subject to the following exceptions: 

�œ          Contracts or arrangements in existence on or before to July 1, 2012 must be 
brought into compliance by July 1, 2012. 

�œ          The disclosures need not be provided until as soon as practicable, but not later 
than 30 days, after the date on which an investment contract or entity first is deemed to 
hold plan assets.  

�œ          As to any new designated investment alternative, the disclosures need not be 
provided until as soon as practicable after, but not later than the date on which, the new 
investment alternative is designated under the plan. 

6.          Are There Ongoing Disclosure Requirements? 

Generally, service providers must disclose changes to the initial disclosures as soon as 
practicable, but not later than 60 days, after the date on which the provider is informed of 
the change.  If, however, the disclosure is precluded due to extraordinary circumstances 
beyond the service provider�fs control, then the information must be provided as soon as 
practicable.  However, changes in the investment related information required to be 
disclosed for plan asset vehicles or platform providers (see Q&A 3 above) need only be 
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disclosed at least annually. 

In addition, service providers must disclose any information relating to compensation that 
is required to comply with the reporting and disclosure requirements under ERISA (e.g., 
on Schedule A of the Form 5500) upon request. 

7.          Can a Responsible Plan Fiduciary Avoid Liability for Not Receiving 
Required Disclosures? 

Yes, a responsible plan fiduciary will not be treated as engaging in a prohibited 
transaction because the service provider did not disclose the required information if (1) 
the responsible plan fiduciary did not know that a failure had occurred, (2) upon 
discovering the failure, the responsible plan fiduciary requests the required information in 
writing, (3) if the service provider fails to comply with the written request within 90 days, 
the responsible plan fiduciary notifies the DOL of the service provider�fs failure within 
30 days thereafter, and (4) if the requested information relates to future services and is 
not disclosed promptly after the end of the 90-day period, then the responsible plan 
fiduciary terminates the contract or arrangement as expeditiously as possible, consistent 
with the duty of prudence.  This exemption would not apply, however, to a service 
provider that is also a fiduciary to the plan.   

Next Steps 

Service providers will need to determine whether agreements should be amended to 
include the necessary disclosures or whether it is more practical to provide a 
supplemental disclosure notice.  In either case, service providers will need to review their 
existing agreements and disclosures to determine whether additional disclosures are 
needed by July 1, 2012.  Once received, fiduciaries should review the disclosures to 
assess the reasonableness of the compensation paid for services and any conflicts of 
interest that may affect a service provider�fs performance of services, to satisfy their 
fiduciary obligations under ERISA.    

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

AALU :: Washington Report

Page 6 of 7



THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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